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DETAILED ACTION 

Claim Rejections - 35 USC §112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 8-1 0 are rejected under 35 U.S.C. 1 1 2, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. The phrase "humidification is comprised sprinkling" 
(Claim 8 In. 7) is unclear in its scope. The examiner is reading this phrase to limit the 
humidification chamber to a sprinkling type. 

Regarding claim 10, the phrase "preferably" renders the claim indefinite because 
it is unclear whether the limitations following the phrase are part of the claimed 
invention. See MPEP § 2173.05(d). 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1-2, 4-5, 8-10 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Smith (4,541,966). 
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As to claim 1, Smith teaches a gas humidifying apparatus that humidifies gas 
flowing "to the lungs of a patient in an artificial ventilation system" (col. 1 In. 7). The 
device taught is a "humidifier in the form of a nebulizer 8" (col. 4 In. 39; Fig. 1). Fig. 2 
shows the nebulizer which "comprises a chamber 1 1 having a gas inlet 12 in the form of 
a cannula and an outlet 13" (col. 4 In. 50). This chamber (11) is the humidification 
chamber with gas inlet and outlet as claimed. Also, in connection with the chamber is a 
"small reservoir 15 having a liquid inlet 16" (col. 4 In. 54) as seen in Fig. 2. The 
nebulizer also includes "an electric heating element (not shown)" (col. 5 In. 14) which 
functions to assure "the gas supplied to the patient is suitably warm" (col. 5 In. 16). 
Smith teaches "a pump 20" (col. 5 In. 23) which supplies liquid to the reservoir (15) and 
a valve (5) which when open, "the gas pressure within the chamber 1 1 rises" (col. 5 In. 
1) and "causes liquid to be forced up the tube 18" (col. 5 In. 4) and "entrained and 
nebulized by the rapidly moving gas flow" (col. 5 In. 8). The pump (20) and the valve (5) 
are the drive device as it functions to move fluid through the gas as claimed. 

As to claim 2, the "sprinkling type chamber" (Claim 2 In. 2) as defined by the 
applicant is "such a chamber [that] the fluid is moved through the gas" (Para 0052). In 
light of the applicant's disclosure, the humidification chamber as taught by Smith is a 
sprinkling type chamber as claimed, because as the "pressure within the chamber 1 1 
rises" (col. 5 In. 1) it causes "liquid to be forced up the tube 18" (col. 5 In. 4) from the 
reservoir and "is entrained and nebulized by the rapidly moving gas flow" (col. 5 In. 8). 
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As to claim 4, the humidification chamber taught by Smith is pressurized as 
claimed because the valve (5) functions to raise "the gas pressure within the chamber 
11" (col. 5 In. 1). 

As to claim 5, Smith teaches a pump (20) which functions to supply fluid from 
another "liquid source" (col. 5 In. 24) to the reservoir (15) and, with the help of a 
pressure differential caused by the valve (5), moves the fluid into the humidification 
chamber (11). The outside "liquid source" (col. 5 In. 24), the pump, the reservoir, and 
the chamber are all connected in circuit as claimed "via a line 21" (col. 5 In. 23), "liquid 
inlet 16" (col. 4 In. 55), and "via a narrow tube 18" (col. 4 In. 57) respectively. 

As to claim 8, Smith teaches a method for using the gas humidifying apparatus 
which starts with "an inlet 1 which is connected in use to a compressed medical gas 
supply" (col. 4 In. 6). Smith's method controls the generation of gas flow to the patient 
through a "valve 5 [that] produces gas pulses" (col. 4 In. 30). From here the "pulsed gas 
flow passes through a humidifier" (col. 4 In. 38) where the liquid is "entrained and 
nebulized by the rapidly moving gas flow" (col. 5 In. 8) and the "gas supplied to the 
patient is appropriately warmed" (col. 3 In. 42). After the gas flow passes the humidifier, 
it is "supplied directly to the lungs of a patient" (col. 4 In. 40). As discussed above, the 
humidification chamber (1 1 ) of Smith is the sprinkling type as claimed by the applicant. 

As to claim 9, the "valve 5 [which] produces gas pulses" taught by Smith is before 
the humidification chamber where the heating and humidification of the gas pulse takes 
place seen by Fig. 1. 
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As to claim 10, as discussed above, the humidification chamber taught by Smith 
is pressurized as claimed because the valve (5) functions to raise "the gas pressure 
within the chamber 1 1 " (col. 5 In. 1 ). The gas within the humidification chamber (1 1 ) 
inherently has a temperature higher than the gas flowing into the patient because of 
heat losses, which is a fundamental heat transfer principle, occurring at the "flexible 
tubing 10" (col. 4 In. 42) which has no heating element to prevent losses. Once the gas 
passes through the humidification chamber, the "pressure in the tube 10 upstream of 
the jet 9 may be in the order of 100-200 kPa" (col. 4 In. 45) which is a range containing 
normal respiratory gas pressure and within the 0.1 bar above ambient air pressure (1 
bar or 101 .325 kPa). Smith teaches that his apparatus assures "the gas supplied to the 
patient is suitably warmed" (col. 5 In. 16) and humidified for use in ventilation respiratory 
systems which inherently require the gas to be at body temperature (37 C) and almost 
full saturation (100% humidity) as claimed. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 
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1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

7. Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Smith 
(4,541,966) as applied to claim 1 above, and further in view of Anthony 
(5,172,686). 

As to claim 3, Smith teaches all the limitations of claim 1 as discussed above; 
however, Smith is silent as to providing the humidification chamber with filling material. 
Anthony teaches "a device for supplying air or medical gases in a conditioned, 
particularly a moistened and/or heated state to a patient" (Abstract). Anthony teaches a 
chamber (7) seen in Fig. 1 and 2 which is "filled with a material which may be provided 
in the shape of fibers or beads, as indicated by numeral 10" (col. 2 In. 50). This filling 
material taught by Anthony "adsorbs water on the surface ... while still letting air through 
unhindered" (col. 2 In. 53) as required by the applicant's disclosure of the filling material. 
The filling material (10) in the chamber (7) taught by Anthony forms a surface inside the 
chamber (7). It would have been obvious to one of ordinary skill in the art at the time of 
the invention to modify the humidification chamber of Smith to include filling material in 
view Anthony, because Anthony states that the filling material (10) acts to "insure 
optimum moistening" of the gas. (col. 2 In. 48). 

8. Claims 6-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Smith (4,541,966) as applied to claim 1 above, and further in view of Hitzler 
(4,829,781). 
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As to claim 6, Smith teaches all the limitations of claim 1 as discussed above; 
however, Smith is silent as to using a rotating body which dips into the fluid to humidify 
the gas. Hitzler teaches an air humidifying device in which "a plate stack (13) partially 
dipping into the liquid rotates" (col. 4 In. 15; Fig. 1). The rotating plate stack (13) of 
Hitzler is the rotating body drive device as claimed. It would have been obvious to one 
of ordinary skill in the art at the time of the invention to modify the humidification 
chamber of Smith to combine the fluid reservoir (1 5) within the chamber and to use a 
rotating plate stack (13) in view of Hitzler to humidify the gas, because Hitzler states 
that "the slowly rotating disks of the plate stack are constantly wetted, so that both air 
purification by adsorption and air humidification can take place" (col. 1 In. 21). 

As to claim 7, the rotating body taught by Anthony discussed in the paragraph 
above is a plate stack comprising multiple rotating disks. The plates in the stack are 
connected to each other with a distance as claimed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to COLIN STUART whose telephone number is (571 )270- 
7490. The examiner can normally be reached on M-F 8:00-4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sam Yao can be reached on 571-272-1224. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Examiner, Art Unit 4177 
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Primary Examiner, Art Unit 3769 
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